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38 CFR Ch. I (7–1–11 Edition) § 38.617 

§ 38.617 Prohibition of interment or 
memorialization of persons who 
have been convicted of Federal or 
State capital crimes. 

(a) Persons prohibited. The interment 
in a national cemetery under control of 
the National Cemetery Administration 
of the remains of any person, or memo-
rialization in such a cemetery of such 
person, shall not take place absent a 
good faith effort by the affected ceme-
tery director, or the Under Secretary 
for Memorial Affairs, or his or her des-
ignee, to determine whether such per-
son is barred from receipt of such bene-
fits because the individual for whom 
interment or memoralization is sought 
is: 

(1) A person identified to the Sec-
retary of Veterans Affairs by the 
United States Attorney General, prior 
to approval of interment or memori-
alization, as an individual who has 
been convicted of a Federal capital 
crime, and whose conviction is final, 
other than a person whose sentence 
was commuted by the President. 

(2) A person identified to the Sec-
retary of Veterans Affairs by an appro-
priate State official, prior to approval 
of interment or memorialization, as an 
individual who has been convicted of a 
State capital crime, and whose convic-
tion is final, other than a person whose 
sentence was commuted by the Gov-
ernor of a State. 

(3) A person found under procedures 
specified in § 38.618 to have committed 
a Federal or State capital crime but 
avoided conviction of such crime by 
reason of unavailability for trial due to 
death or flight to avoid prosecution. 

(b) Notice. The prohibition referred to 
in paragraph (a)(3) of this section is not 
contingent on receipt by the Secretary 
of Veterans Affairs or any other VA of-
ficial of notice from any Federal or 
State official. 

(c) Receipt of notification. The Under 
Secretary for Memorial Affairs is dele-
gated authority to receive from the 
United States Attorney General and 
appropriate State officials on behalf of 
the Secretary of Veterans Affairs the 
notification of conviction of capital 
crimes referred to in paragraphs (a)(1) 
and (2) of this section. 

(d) Decision where notification pre-
viously received. Upon receipt of a re-

quest for interment or memorializa-
tion, where the Secretary of Veterans 
Affairs has received the notification re-
ferred to in paragraph (a)(1) or (2) of 
this section with regard to the de-
ceased, the cemetery director will 
make a decision on the request for in-
terment or memorialization pursuant 
to 38 U.S.C. 2411. 

(e) Inquiry. (1) Upon receipt of a re-
quest for interment or memorializa-
tion, where the Secretary of Veterans 
Affairs has not received the notifica-
tion referred to in paragraph (a)(1) or 
(a)(2) of this section with regard to the 
deceased, but the cemetery director 
has reason to believe that the deceased 
may have been convicted of a Federal 
or State capital crime, the cemetery 
director will initiate an inquiry to ei-
ther: 

(i) The United States Attorney Gen-
eral, in the case of a Federal capital 
crime, requesting notification of 
whether the deceased has been con-
victed of a Federal capital crime; or 

(ii) An appropriate State official, in 
the case of a State capital crime, re-
questing notification of whether the 
deceased has been convicted of a State 
capital crime. 

(2) The cemetery director will defer 
decision on whether to approve inter-
ment or memorialization until after a 
response is received from the Attorney 
General or appropriate State official. 

(f) Decision after inquiry. Where an in-
quiry has been initiated under para-
graph (e) of this section, the cemetery 
director will make a decision on the re-
quest for interment or memorialization 
pursuant to 38 U.S.C. 2411 upon receipt 
of the notification requested under 
that paragraph, unless the cemetery di-
rector initiates an inquiry pursuant to 
§ 38.618(a). 

(g) Notice of decision. Written notice 
of a decision under paragraph (d) or (f) 
of this section will be provided by the 
cemetery director to the personal rep-
resentative of the deceased, along with 
written notice of appellate rights in ac-
cordance with § 19.25 of this title. This 
notice of appellate rights will include 
notice of the opportunity to file a no-
tice of disagreement with the decision 
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of the cemetery director. Action fol-
lowing receipt of a notice of disagree-
ment with a denial of eligibility for in-
terment or memorialization under this 
section will be in accordance with 
§§ 19.26 through 19.38 of this title. 

(Authority: 38 U.S.C. 512, 2411, 7105) 

[70 FR 4769, Jan. 31, 2005, as amended at 73 
FR 35352, June 23, 2008] 

§ 38.618 Findings concerning commis-
sion of a capital crime where a per-
son has not been convicted due to 
death or flight to avoid prosecution. 

(a) Inquiry. With respect to a request 
for interment or memorialization, if a 
cemetery director has reason to believe 
that a deceased individual who is oth-
erwise eligible for interment or memo-
rialization may have committed a Fed-
eral or State capital crime, but avoided 
conviction of such crime by reason of 
unavailability for trial due to death or 
flight to avoid prosecution, the ceme-
tery director, with the assistance of 
the VA regional counsel, as necessary, 
will initiate an inquiry seeking infor-
mation from Federal, State, or local 
law enforcement officials, or other 
sources of potentially relevant infor-
mation. After completion of this in-
quiry and any further measures re-
quired under paragraphs (c), (d), (e), 
and (f) of this section, the cemetery di-
rector will make a decision on the re-
quest for interment or memorialization 
in accordance with paragraph (b), (e), 
or (g) of this section. 

(b) Decision approving request without 
a proceeding or termination of a claim by 
personal representative without a pro-
ceeding. (1) If, after conducting the in-
quiry described in paragraph (a) of this 
section, the cemetery director deter-
mines that there is no clear and con-
vincing evidence that the deceased 
committed a Federal or State capital 
crime of which he or she was not con-
victed due to death or flight to avoid 
prosecution, and the deceased remains 
otherwise eligible, the cemetery direc-
tor will make a decision approving the 
interment or memorialization. 

(2) If the personal representative 
elects for burial at a location other 
than a VA national cemetery, or makes 
alternate arrangements for burial at a 
location other than a VA national cem-
etery, the request for interment or me-

morialization will be considered with-
drawn and action on the request will be 
terminated. 

(c) Initiation of a proceeding. (1) If, 
after conducting the inquiry described 
in paragraph (a) of this section, the 
cemetery director determines that 
there appears to be clear and con-
vincing evidence that the deceased has 
committed a Federal or State capital 
crime of which he or she was not con-
victed by reason of unavailability for 
trial due to death or flight to avoid 
prosecution, the cemetery director will 
provide the personal representative of 
the deceased with a written summary 
of the evidence of record and a written 
notice of procedural options. 

(2) The notice of procedural options 
will inform the personal representative 
that he or she may, within 15 days of 
receipt of the notice: 

(i) Request a hearing on the matter; 
(ii) Submit a written statement, with 

or without supporting documentation, 
for inclusion in the record; 

(iii) Waive a hearing and submission 
of a written statement and have the 
matter forwarded immediately to the 
Under Secretary for Memorial Affairs 
for a finding; or 

(iv) Notify the cemetery director 
that the personal representative is 
withdrawing the request for interment 
or memorialization, thereby, closing 
the claim. 

(3) The notice of procedural options 
will also inform the personal represent-
ative that, if he or she does not exer-
cise one or more of the stated options 
within the prescribed period, the mat-
ter will be forwarded to the Under Sec-
retary for Memorial Affairs for a find-
ing based on the existing record. 

(d) Hearing. If a hearing is requested, 
the Director, Memorial Services Net-
work will conduct the hearing. The 
purpose of the hearing is to permit the 
personal representative of the deceased 
to present evidence concerning whether 
the deceased committed a crime which 
would render the deceased ineligible 
for interment or memorialization in a 
national cemetery. Testimony at the 
hearing will be presented under oath, 
and the personal representative will 
have the right to representation by 
counsel and the right to call witnesses. 
The VA official conducting the hearing 
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